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)
)
)
)
)
)
)
)
)
COMPANY, )
)

Defendant.

ENTRY ON PENDING MOTIONS
[. Introduction.

This case is before the court on two related motions: plaintiff’s motion to remand the case to
Marion County Superior Court on the ground that it states a cause of action under Indianatort law,
and, therefore, its remova to this court was improper; and defendant’ s motion for summary judgment
on the grounds that the cause of action is completely preempted by ERISA and that the plaintiff is not
entitled to relief under the federa statute. Although defendants have moved for summary judgment, the
materid facts are essentidly uncontested o that the key issues raise pure matters of law.

Thisisacase of firs impresson in our circuit. It ultimately turns on the proper interpretation of
Pegramv. Herdrich, 530 U.S. 211, 120 S.Ct. 2143, 147 L.Ed.2d 164 (2000). The parties have
crystalized the issuesin well-prepared briefs. Based on our reading of Pegram and the parties

submissions, we conclude that the clams dleged in the complaint arisein an areathat is not occupied



by ERISA s0 that the case was improvidently removed. In other words, plaintiff’s complaint is not
subject to complete preemption by ERISA. Accordingly, we GRANT plaintiff’s motion to remand and
DENY defendants motion for summary judgment.

I. Discussion.
A. Factual Background.

The essentid facts of this case are undisputed. They are outlined in the parties satements of
fact, submitted pursuant to Loca Rule 56.1, which we summearize as follows.

Judy Amburgey was employed by Spartech Corporation. Spartech maintained a hedth benefit
plan for itsemployees. The plan was funded by a hedth insurance policy issued to Spartech by
defendant First Alimerica Life Insurance Co. Seabury & Smith served as the third-party administrator
of the plan.?

The plan isa“fee-for-service’ plan and not an HMO arrangement. In other words, no entity
provided both claims adminigiration and patient treatment. Instead, beneficiaries of the plan such as
Ms. Ambrugey were free to choose their hedth care providers and the policy then paid for covered

procedures as expenses were incurred.

Ms. Ambrugey contracted leukemia. She was treated at the Univeraty of Texas MD Anderson
Center in Houston. On August 10, 1999, Ms. Ambrugey’ s oncologist, Dr. Thomas Martin, wrote a

letter marked “ Urgent Review Requested,” which Seabury & Smith answered on August 25. Dr.

!Defendants assert, without chalenge, that Marsh Advantage Americais adivison of Seabury
& Smith and has no separate identity. Answer 3.
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Martin's |etter described his diagnosis of Ms. Ambrugey’ s chronic myel ogenous leukemia and stated
that her caseis unlikely to be cured by chemotherapy or radiation; instead, he wrote, “[t]he only
documented therapy capable of curing this disease is bone marrow transplantation from a
hisocompatible donor.” Pl. Ex. 1. Because of Ms. Ambrugey’s “unstable medica condition,” Dr.
Martin asked the plan administrator for authorization of insurance coverage in order to proceed quickly
with the transplantation process, beginning with the search for acompatible donor. 1d.

On August 25, 1999, Andrea M. Salvati, a Vice President with Seabury & Smith, wrote back
to Dr. Martin denying coverage of the treatment. She stated that the transplant “cannot be considered
a covered expense pursuant to the terms and conditions of the employee welfare benefit plan”; based
on the review of the supporting documentation by “aboard certified Oncologist,” she wrote, the
procedure was not covered because it was not “ medically necessary.” H. Ex. 2.

Thisinitid denid was modified on September 23, 1999, when Dr. Sheila Donnelly, writing for
Seabury & Smith, gave “conditiond approvd” for thetransplant. . Ex. 3. Ms. Ambrugey died on

October 7, 1999, before any transplant was undertaken.

[11. Discussion.

The motions before us raise two related questions. whether defendants' remova of this case
from Marion County Superior Court to this court was proper; and whether ERISA completely
preempts plaintiff’s sate law clam. To answer ether of these questionsis to answer both. If the case
arises under ERISA (as defendants claim), then it was properly removed to federa court and it is

subject to summary adjudication as a matter of law. If the case does not arise under federd law (as
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plantiff argues), then there was no basis for remova and our authority is limited to remanding it. These
issues are best addressed in terms of defendants argument for “complete preemption,” which we will
turn to shortly.

A case may be removed from a gtate to afedera court when the case could have been brought
in afederd court originaly.? If the federa court would have had origind jurisdiction by virtue of a
federa question raised by the complaint — as defendants argue here — then remova would be proper
under 28 U.S.C. § 1441(b).> We note at the outset that plaintiff’s“Complaint in Tort,” on itsface,
aleges nothing but state law causes of action. It accuses defendants of breaching their duty to exercise
farness, reasonableness, and good faith in handling her insurance clam, and of negligence in making
decisons affecting her medicd treatment. Complaint Y 7-12. Nothing on the face of the complaint
givesrise to an inference that it states afederd question.

But, argue defendants, plaintiff’ slawsuit is redly an ERISA breach-of-fiduciary-duty claim

masgquerading as a Sate tort cause of action. In other words, defendants argue, had plaintiff not artfully

228 U.S.C. § 1441(a) provides for remova in general: “Except as otherwise expresdy
provided by Act of Congress, any civil action brought in a State court of which the digtrict courts of the
United States have origind jurisdiction, may be removed by the defendant or the defendants, to the
digtrict court of the United States for the ditrict and divison embracing the place where such action is
pending. For purposes of removal under this chapter, the citizenship of defendants sued under fictitious
names shal be disregarded.”

3Section 1441(b) provides: “Any civil action of which the digtrict courts have origind
jurisdiction founded on aclaim or right arisng under the Congtitution, treeties or laws of the United
States shal be removable without regard to the citizenship or residence of the parties. Any other such
action shdl be removable only if none of the partiesin interest properly joined and served as defendants
isaditizen of the State in which such action isbrought.” Remova on the basis of federd question
jurisdiction is the only issue here, Snce defendant does not argue for diversity jurisdiction, which is
governed by section 1441(c).
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pleaded its cause of action to avoid ERISA, the federa court would have had origind jurisdiction over
it. Franchise Tax Board of California v. Construction Laborers Vacation Trust, 463 U.S. 1, 22,
103 S.Ct. 2841, 77 L.Ed.2d 420 (1983). Defendants argue, in sum, that this matter is completely
preempted by ERISA,; it follows that its removal to federal court was proper and it may be summarily
dismissed.

Generdly, when a defendant argues for “preemption” it means one of two things. that federd
law governs the cause of action; or that federa law not only governs the cause of action, but occupies
the field in which the complaint dlegations arise. The former meaning is usudly referred to as “conflict
preemption” and gives rise to adefense; the latter meaning is usudly referred to as “complete
preemption” and givesriseto origind federd jurisdiction and the possibility of remova to federd court.
The Supreme Court has noted that:

Federd pre-emptionisordinarily afederd defense to the plaintiff's suit. As adefense, it does

not appear on the face of awell-pleaded complaint, and, therefore, does not authorize removal

to federal court. Gully v. First National Bank, supra. One corollary of the well-pleaded
complaint rule developed in the case law, however, is that Congress may so completely
pre-empt a particular areathat any civil complaint raising this select group of clamsis
necessarily federd in character. For 20 years, this Court has singled out claims pre-empted by

8 301 of the LMRA for such specia trestment. Avco Corp. v. Machinists, 390 U.S. 557, 88

S.Ct. 1235, 20 L.Ed.2d 126 (1968).

Metropolitan Life Ins. Co. v. Taylor, 481 U.S. 58, 63-64, 107 S.Ct. 1542, 1546, 95 L.E.2d 55
(1987). See Bartholet v. Reishauer A.G. (Zurich), 953 F.2d 1073 (7th Cir.1992).
When a defendant uses preemption as a defense, the case is not removable to federa court,

because the defense, and not the complaint, raises the federa issue; where that istrue, afedera court

would not have had origind jurisdiction had it been filed there. In such a case, the defendant isfree to



aguein state court that federa law preempts the cause of action because federd law governsit. See,
Lehmann v. Brown, 230 F.3d 916, 919-920 (7th Cir. 2000); Blackburn v. Sundstrand Corp., 115
F.3d 493, 495 (7th Cir.), cert. denied, 522 U.S. 997, 118 S.Ct. 562, 139 L.Ed.2d 403 (1997) (A
defendant's federd defenseto aclam arisng under state law “ does not creete federd jurisdiction and
therefore does not authorize remova.”) . Thisis often caled “ conflict preemption.” Here, it is created

by 29 U.S.C. § 1144(a). Specialev. Seybold, 147 F.3d 612, (7" Cir. 1998).

By contrast, where, as here, adefendant argues that afedera lav— ERISA — completely
preempts a state cause of action it means that the case isfederd by its very nature, regardiess of how
the complaint isstyled. As Judge Easterbrook explained in Lehmann, 230 F.3d at 919-920:

Unfortunately “complete preemption” is amisnomer, having nothing to do with preemption and
everything to do with federd occupation of afield. The name mideads because, when federd
law occupies the field (asin [abor law), every clam arises under federd law. See In re Amoco
Petroleum Additives Co., 964 F.2d 706, 709-10 (7th Cir.1992). Any attempt to present a
date-law theory then is artful pleading to get around the federa ingredient of the claim; courts
look at substance, see the importance of federa law to recovery, and permit removal.
Franchise Tax Board of California v. Construction Laborers Vacation Trust, 463 U.S. 1,
22,103 S.Ct. 2841, 77 L.Ed.2d 420 (1983). ERISA occupies much of the field of pension
and fringe benefits, the 9ze and didtribution of these benefits depends on federd law, so
Metropolitan Life holds that a claim to benefits necessarily “arises under” federa law no
meatter how it is pleaded. State law is* completely preempted” in the sense that it has been
replaced by federd law — but this happens because federa law takes over dl smilar claims, not
because there is a preemption defense. See, e.g., Anderson v. Humana, Inc., 24 F.3d 889
(7th Cir.1994) (discussing the provision of information to beneficiaries, another repect in which
federa law has completdly taken over).

There are two areas of federd law that completely — or, more precisdy, almost completely —
occupy their respective fidds. Oneislabor relations, which is dominated by the Nationa Labor

Relations Act and the Labor Management relations Act; the second is ERISA. See, Rice v. Panchal,
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65 F.3d 637, 643 (7" Cir. 1995).* In Moran v. Rush Prudential HMO, Inc., 230 F.3d 959, 967
(7™ Cir. 2000), affirmed, Rush Prudential HMO, Inc. v. Moran, 122 S.Ct. 2151 (June 20, 2002),
the Seventh Circuit outlined the following criteria to congder in determining whether adam is
completely preempted by ERISA —that is, whether a state law claim should be “recharacterized” asan
ERISA clam under § 502(a):
(1) “whether the plaintiff is eigible to bring aclam under that section”; (2) “whether the
plaintiff's cause of action falswithin the scope of an ERISA provison that the plaintiff can
enforce via § 502(8)”; and (3) “whether the plaintiff's state law claim cannot be resolved
without an interpretation of the contract governed by federd law.” When al three factors are
present, the sate law clam is properly recharacterized as an ERISA claim under 8§ 502(a).
[Quoting Jass v. Prudential Health Care Plan, Inc., 88 F.3d 1482, 1487 (7th Cir.1996).]
The quedtion in the indtant case is whether plaintiff’s cause of action satisfies these criteriaso
that its clam should be recharacterized as an ERISA claim, removed to federd court, and summarily

adjudicated. Based on our understanding of Pegram, we conclude that plaintiff’s cause of action does

not “fal within the scope’ of ERISA and thusfails to satisfy the second criterion.

“Labor relations provides an ingtructive andogy. In that area of law, in order to
determine whether a Sate tort law cause of action is completely preempted by federa
datute, the court asks “whether evaluation of the tort clam isinextricably intertwined with
consderation of the terms of the labor contract,” Allis-Chalmers Corp. v. Lueck, 471 U.S.
202, 213, 105 S.Ct. 1904, 85 L.Ed.2d 206 (1985), or (much the samething) whether the
tort andysisis “substantially dependent” upon andysis of the labor agreement. 1d at 220.
See Lingle v. Norge Div. of Magic Chef, Inc., 486 U.S. 399, 405-06, 108 S.Ct. 1877, 100
L.Ed.2d 410 (1988). If the answer to either question is“yes,” the state cause of action is
completely preempted. It isremovable to federad court and subject to disposition pursuant
to the federd substantive law. By contragt, “the bare fact that a collective-bargaining
agreement will be conaulted in the course of sate-law litigation plainly does not require
the cdaim to be extinguished.” Livadasv. Bradshaw, 512 U.S. 107, 124, 114 S.Ct. 2068,
129 L.Ed.2d 93 (1994). In that event, the state law claim is not preempted.
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Pegram was an ERISA breach-of-fiduciary-duty case that directly involved neither preemption
nor remova.®> By the time the district court ruled on defendant’ s motion to dismiss, the case involved
the draightforward question of whether an HMO breached its fiduciary duty to otherwise digible
beneficiaries by offering its employee physcians afinancid incentive to deny benefitsto the
beneficiaries. The plaintiff argued that, snce the HMO awarded bonuses to its physicians based on the
vaue of the benefitsthey denied to beneficiaries, it created afinancid incentive for the physiciansto
deny coverage whenever possible, thus breaching its duty to administer the plan for the benefit of the
beneficiaries. The Supreme Court determined that offering such an incentive was not, as a matter of

law, afiduciary duty decision so that the complaint did not state a viable cause of action under ERISA.

In arriving at its decison, the Supreme Court focused on three kinds of decisons that HMOs
make: eligibility or coverage decisons, treatment decisons; and mixed decisons of trestment and
eigibility. Eligibility decisons are the most straightforward (and perhaps the most common): does the
plan cover pregnancy? isthis beneficiary eigible, under the plan, for such-and-such procedure?
Eligibility and coverage questions are resolved by looking at the welfare benefit plan. Such decisons

arethe very suff of ERISA, which completdy preempts dl coverage and digibility decisons. E.g.,

SPegram started out as a state law cause of action, filed in llinois state court, aleging medical
mal practice and fraud. The defendant removed the case to federal court. Remova never became an
issue, however, because, after removad, the federa didtrict court permitted the plaintiff to amend her
date law cause of action. She amended it so that it clearly and forthrightly stated a breach of fiduciary
duty claim under ERISA, 29 U.S.C. § 502. Accordingly, by the time the court addressed the case on
the meits, it no longer mattered where the case had been initiated or whether ERISA preempted her
origind clam. The amended complaint raised a federd question and the digtrict court had origina
jurisdiction over it.
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Jassv. Prudential Health Care Plan, Inc., 88 F.3d 1482, 1487 (7th Cir.1996).

Thus, for example, where a plaintiff dlegesin a state breach of contract action that an employee
welfare benefit plan unlawfully breached its agreement to provide benefits, the case is preempted by
ERISA. Shannon v. Shannon, 965 F.2d 542, 546 (7th Cir. 1992), cert. denied, 506 U.S. 1028,
113 S.Ct. 677, 121 L .Ed.2d 599; Pryzbowski v. U.S Healthcare, Inc., 245 F.3d 266, 278 (3d Cir.
2000). Smilarly, where aplantiff alegesin a date tort action that a plan representative negligently
misrepresented coverage under the plan, such aclam is preempted by ERISA. Pohl v. National
Benefits Consultants, Inc., 956 F.2d 126, (7th Cir. 1992). Both the contract and tort casesinvolve
the plan’s coverage or the beneficiary’ s digibility (which are, often enough, opposite Sdes of the same
coin) and those kinds of decisions are preempted.

At the opposite end of the spectrum from coverage or eigibility decisons are pure “trestment”
decisons (which arerare in ERISA caselaw). The Third Circuit held, for example, that aplan’s
provison that al newborns were to be released from the hospital within twenty-four hours after birth
was a“qudity of care’ (that is, a“treatment”) decison.® Inre U.S Healthcare, Inc., 193 F.3d 151,
153 (3d Cir.1999). It dso opined that “aclam dleging that a physician knowingly ddayed in
performing urgent surgery on a patient whose gppendix was about to rupture would relate to the quaity
of care, and not be subject to remova on the basis of complete preemption.” Pryzbowski, 245 F.3d

a 273. Thereasonisthat quaity of care decisons are, like medica mapractice clams, among the

® The Third Circuit's distinction between “quality of care” and “administration of benefits’ is
roughly anaogous to the Supreme Court’ s distinction between “treatment” decisions on the one hand
and “coverage’ or “digibility” decisonson the other. Pryzbowski, 245 F.3d at 272; Trotter v.
Perdue Farms, Inc., 168 F.Supp.2d 277, 286 (D.Dd., Oct 15, 2001)
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fields “traditiondly occupied by state regulation.” Dukes, 57 F.3d at 357; Pryzbowski, 245 F.3d at

279.

For present purposes, the crucia (and most controversia) category in Pegram is the “mixed”
eigibility and trestment decision, which includes an enormous number of decisons made by HMOs and
other employee welfare benefit plans every day. Frequently, as here, these decisonsinvolve the
question of whether a particular procedure is “medicaly necessary.” Some decision maker, often a
physician, makes a determination as to whether the requested procedure is “ medicaly necessary” and,
in doing S0, determines whether the patient is“eligible’ for such “trestment.” In other words, the
decison inevitably involves both a decison as to digibility/coverage and a decison asto treatment and
the two parts are inextricably intertwined. About such decisions the Supreme Court wrote:

In practica terms, these digibility decisons cannot be untangled from physicians judgments

about reasonable medical treatment, and in the case before us, Dr. Pegram's decision was one

of that sort. She decided (wrongly, asit turned out) that Herdrich's condition did not warrant
immediate action; the consequence of that medica determination was that Carle [the HMO]
would not cover immediate care, wheress it would have done so if Dr. Pegram had made the
proper diagnosis and judgment to treat. The igibility decision and the treatment decision
were inextricably mixed, asthey are in countless medical administrative decisions every
day.

Pegram, 530 U.S. at 229, 120 S.Ct. at 2154 (emphasis added). Such mixed decisions include:
physicians conclusions about when to use diagnodtic tests; about seeking consultations and
making referras to physicians and facilities other than Carle's, about proper standards of care,
the experimental character of a proposed course of treatment, the reasonableness of a certain
trestment, and the emergency character of amedica condition.

530 U.S. at 229-230, 120 S.Ct. at 2155. Significantly for the instant case, the court characterized

many such mixed decisons as“medica necessity determinations” 1d., and as “utilization review,” which

it described as the procedure by which “ specific trestment decisions are reviewed by a decisionmaker
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other than the treating physician.” 530 U.S. at 219, 120 U.S. at 2149./

In view of the Court’'s outline, we think it evident that the decisions at issue in this case come
under the heading of mixed decisons of digibility and trestment. Pursuant to determinations made by
physcians—*“aboard certified oncologist” in the first instance, and Dr. Shella Donndly in the second —
Seabury & Smith made two decisons. one denied Ms. Ambrugey coverage because the requested
transplant procedure was not “medically necessary” ; the second countermanded the first — in effect,
finding it to be within the bounds of “medicd necessity” — and gave “conditiond gpprovd” for the
operation. Both decisons manifestly involved a question of coverage/digibility —whether the costs of
the bone marrow transplant operation would be covered or (essentidly the same thing) whether Ms.
Ambrugey was digible for atrangplant — and a trestment decison —whether a trangplant was medicaly
necessary.

It isthe clear holding of Pegram that mixed decisons concerning digibility and trestment are
not fiduciary decisonsfor purposesof ERISA: “We hold that mixed digibility decisonsby HMO
physicians are not fiduciary decisions under ERISA. 530 U.S. a 237, 120 U.S. a 2158. In the narrow
sense, this means that alawsuit dleging breach of fiduciary duty which involves amixed decison is

subject to dismissa pursuant to Rule 12(b)(6). It follows that the plaintiff’ s cause of action does not

"The Pegram Court cited Andresen, Is Utilization Review the Practice of Medicine?,
Implications for Managed Care Adminigtrators, 19 J. Legd Med. 431, 441 (Sept.1998), which, while
not answering the question directly, notes that: “[H]edth care providers, as agroup, clam that
prospective utilization review decisions equate to amedical decision. Some oppose the practice,
arguing that UR adminidrators are exercisng medical judgment without sufficient knowledge or ability
to determine medica necessity. Others cite its potentid to interfere with the physician- patient
relaionship as the main concern.”
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satisfy Rush's second criterion: thet it “fall[] within the scope of an ERISA provision thet the plaintiff
can enforcevia8 502(a).” Rush, 230 F3d at 967; See, Rush, 122 S.Ct. at 2177, n. 7 (Thomas, J.
dissenting).

Defendants present three arguments in support of complete preemption. Fird, plaintiff’s cause
of action is completely preempted because it “relates to” awefare benefit plan. Second, plaintiff’'s
complaint makes no sense under Indianalaw. And third, the defendants here are not an HMO —they

are, ingead, athird-party administrator of the plan and, accordingly, have no role in patient “treatment.”

Defendants first argument glosses over the ditinction between complete preemption —which is
the only issue here — and conflict preemption pursuant to 29 U.S.C. § 1144(a). Because we conclude
that plaintiff’s cause of action is not completdy preempted by ERISA and that we must, accordingly,
remand this case to Marion Superior Court, we have no jurisdiction to hazard an opinion as to whether
the cause of action is subject to an ERISA preemption defense in ate court or plaintiff’s corollary
argument that it is“saved” by ERISA’sinsurance law exception. See Rush Prudential, 122 S.Ct.
2151. That being noted, we conclude the complete preemption part of our discussion by noting that
both Pegram and the Seventh Circuit' sdecison in Lehmann lead to the proposition that, while a state
court action involving a mixed decison may be subject to conflict preemption, it is not removable to
federd court because ERISA smply doesn’t occupy the field in which mixed decisons arise. In
Lehmann, 230 F.3d a 920, which relies on Pegram, the Seventh Circuit observed:

When the complaint aleges that a welfare-benefit plan has committed atort — for example,

when a physician employed by aHMO that has been offered as a benefit to employees
commits medical malpractice —the claim must arise under state law, because ERISA does
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not attempt to specify standards of medical care. See Pegramv. Herdrich, 530 U.S.
211, 120 S.Ct. 2143, 147 L.Ed.2d 164 (2000). Claims outside the scope of ERISA arise
independently of federa law, and the possbility that 8 514(a) preempts one or another
date-law theory isjust a federal defense. [Emphasis added.]

In sum:
The didtrict judge appears to have believed that any claim preempted by § 514(a) of ERISA,
because “related to” a pension or welfare plan, may be removed to federd court. This,
however, is ot so. Following established precedent, we have distinguished between federa

defenses, such as preemption, which must be presented to state court, and claims based on
federd law, which are removable.

Defendants second argument is related to the first and fares no better. They argue that
plantiff’s complaint alegations do not state a cognizable medica mapractice case under Indianalaw
(indeed, that it does't even purport to do so); nor do they state a cognizable insurance action under
Indianalaw. From these factsthey ask usto infer that plaintiff’s cause of action must redlly be one for
breach of fiduciary duty, but that such an action is preempted by ERISA. Even assuming that plaintiff's
complaint alegations do not state a viable cause of action under Indianalaw, we may not infer from that
assumption that the clam givesrise to federd jurisdiction. The cause of action may, indeed, be invdid
under Indianalaw. Even so, once we decide that ERISA does not completely preempt the cause of
action, our only mandate is to remand the case and make way for the state court to make that
determination. Lehmann, 230 F.3d at 920. We hazard no opinion asto the merits of plaintiff’s
complaint alegations or as to the question of whether ERISA preempts the state cause of action
because state law conflictswith ERISA. These are matters for the state court to decide. See,

Vorheesv. Naper Aero Club, Inc., 272 F.3d 398 (7" Cir. 2001); Lehmann, 230 F.3d at 919-920.
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Defendants' third argument — that this case involves not an HMO, but a third-party
adminigtrator — makes this case uniquein our circuit. It has found support in one circuit court and
severd digtrict court opinions. Corporate Health Ins. v. Texas Department of Insurance, 220 F.3d
641 (5th Cir.2000); Rubin-Schneiderman v. Merit Behavioral Care Corp., 163 F.Supp.2d 227
(S.D.N.Y. 2001); Cicio v. Vytra Healthcare, --- F.Supp.2d ----, 2001 WL 1860036 (E.D.N.Y .,
Sep 28, 2001); and Marks v. West Virginia Dept. of Health & Human Resources, 181 F.Supp.2d
639 (S.D.W.Va, 2002) (relying on Rubin-Schneiderman).? Rubin-Schneiderman and Cicio conclude
that Pegram is essentidly irrdlevant to the question of complete preemption because Pegram involved
an HMO, whereas these cases involve a third-party administrator and not an HMO. The nub of the
digtrict court casesisthat, while an HMO provides both claims adminigtration and trestment, athird-
party administrator does not provide trestment. Instead, even though it appears to be making mixed
decisons of digihility and trestment, it is redlly serving in only an adminigrative capacity, because it
provides no actud medicd care. It isthus completey preempted because in the area of benefits
adminigration ERISA occupiesthe fiedld. Rubin-Schneiderman, 163 F.Supp.2d at 231; Cicio, 2001

WL 1860036 at *11.°

8Defendants also cite Shusteric v. United Healthcare Insurance Co. of Illinois, 2000 WL
1263581 (N.D.IIl. 2000), which holds that the plaintiff’ s tort case (not unlike the one here) was
properly removed and completely preempted by ERISA. Judge Conlon questioned how the plaintiff
could ether distinguish her case from Jass or show why Jass has become “bad law.” We think an
answer issupplied in part by our conclusion that, because of Pegram, plaintiff’s cause of action does
not satisfy the second Jass criterion for complete preemption under section 502(a).

“The Corporate Health Insurance case is more complicated. It involves the question of
whether ERISA preempts a Texas Sate statute which creates an Independent Review Organization
(IRO) regime under the stat€’ s laws regulating insurance. In language supporting the New Y ork digtrict
court cases, the Fifth Circuit noted that not every mixed decision of digibility and trestment survives
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We respectfully disagree for the following reasons. First, the Pegram court did not focus on the
treatment of covered beneficiaries or on who provided the trestment. It focused on decisions:
digibility decisions, trestment decisions, and mixed decisions of treatment and digibility. Regardless of
who makes these decisions, they are dl decisons which affect beneficiaries. We find no principled way
to distinguish between amixed decison of digibility and trestment rendered by a physician employed
by an HMO (asin Pegram) and a mixed decison of igibility and trestment rendered by a physcian
engaged by athird-party administrator to make such decisons (asin theingtant case). Although the
Rubin-Schneiderman, Marks, and Cicio courts appear to have found this distinction determinative, we
fail to see how, under the Pegram regime, the nature of the enterprise— HMO or third-party

administrator — is a pertinent factor in determining whether ERISA completely occupies the field.1°

preemption after Pegram. 220 F.3d at 643. Instead, it interpreted Pegram’ s exception to fiduciary
duty andysisto apply largdy, if not exclusvely, to medicd madpractice lawsuits and therefore to the
direct negligence of a health care provider —that is, an actua provider of medica services. Sincethe
IRO does not provide medica services, but isinstead limited to the review of “adverse determinations’
—including “determinations by managed care entities as to coverage, not just negligent decisonshby a
physcian” — thenit *“created] an dternative mechanism through which plan members may seek
benefits due them under the terms of the plan. . .” It thus duplicated the relief offered under 8
1132(a)(1)(B) of ERISA. Accordingly, the Texas statute was preempted.

1°Consider the following statement from Cicio:

In Pegram, the defendant HMO was a direct medica services provider. The tregting physician
and HMO were one in the same. See id. at 2147. Here, Vytra acted solely in therole of aplan
adminigtrator and was not the medica services provider. Vytras role was limited to determining
whether the proposed trestment qudified as an experimental procedure under the terms of the
plan. Although Vytras benefits determination may have involved some medica judgment, this
may be said of countless medica administrative made decisons every day. Seeid. at 2153.
Thereis no evidence that Congress intended that these quas-medical/adminigrative decisons
made by a plan adminigtrator survive ERISA preemption. Vytras coverage determination
cannot be separated or construed apart from the ERISA plan. Vytrafunctioned solely asa plan
adminigtrator and bore no respongibility as a provider of medicad services in this action. For this
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Additionaly, while two courts point to cases with smilar facts thet led to remova and dismiss, the
cases they cite were decided before Pegram. E.g. Vytra, 2001 WL 1860036 at *4; Rubin-
Schneiderman, 163 F.Supp.2d at 230.

Second, the Seventh Circuit in Lehmann — a post- Pegram decison — did not limit its holding
to “HMOs’ or to “medica mapractice’ when it concluded that acomplaint dleging that “ a
welfare-benefit plan” has committed “atort” must arise under state law, because ERISA does not
attempt to specify “ standards of medical care.” An HMO ismerdly one form of “wefare benefit
plan”; othersinclude the kind of plan a issue here. Similarly, medical mapractice is merely one
example of a“tort” that is not preempted by ERISA. Presumably, others may be asserted which
chalenge decisons affecting “ sandards of medicd care”

Once again, we offer no opinion asto the viahility of plaintiff’s state causes of action. Nor do
we offer any opinion asto the soundness of defendant’ s preemption defense in Sate court. We merely
find that ERISA does not occupy the territory in which plaintiff’s cause of action arises so that its
removad to this court was improvident.

V. Conclusion.
Because we conclude that ERISA does not completely preempt plaintiff’ s state law causes of

action, we GRANT plaintiff’s motion to remand to Marion Superior Court and we DENY defendants

reason, the chalenge here does not target the quality of care but rather attacks the benefits
decison that was made. This determination is preempted by ERISA.

2001 WL 1860036 a *11. We see no clear distinction between a“quasi-medica/adminidrative
decison” and a*“mixed decison of digihility and trestment.”

-16-



moation for summary judgmen.

It isso ORDERED this day of July 2002.

SARAH EVANS BARKER, JUDGE
United States District Court
Southern Digtrict of Indiana
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